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1. We challenge the correctness of the appellee ^s

statement of the nature and objects of the suit, on

pages 3 and 4 of the brief, and refer the Court to the

statement in appellant's brief, pages 1 to 13.

2. We challenge the statement on page 4 that the

Trial Court ruled it would not go into the question

of accounting, but would only try the question of

title as only correct in part. The Trial Judge did so

rule, but subsequently after appellant had intro-

duced its full proofs on the entire case made by his

complaint, the Trial Court required the defendant



(appellee) to go into its full defense. (See pp. 270,

271.) This it presumably did.

3. On page 7 of the brief, it is stated that appel-

lant testified he never found gold on the Over the Hill

claim, and cites the record, pages 175, 176. The

statement cited, refers, v^e think, to discovery, which

was admitted to have been first made by Hanlan.

Appellant did find gold on the Over the Hill (see p.

151), though this point is of little importance.

4. On page 11, it is stated that the contest nar-

rowed down to the Over the Hill and the Eising Sun

claims. Counsel are in error. Appellant's counsel

did not feel satisfied v^th the appellee's disclaimer

in the answer (see p. 16), because subsequently it

apparently defended as to these same claims. (See

par. VII, p. 17, and pars. I and II, pp. 18-20.) We
therefore proposed to prove appellant's title to the

Golden West when counsel for appellee objected that

it was irrelevant and immaterial because not an issue

in the case. Counsel for appellant stated, "If it is

understood we have a half interest in the Golden

West, I do not desire to offer it.
'

' Whereupon coun-

sel for appellee stated, "You can have the whole

claim" (Rec. 80). The location notice, however, was

offered as exhibit "J."

The Porphy location notice made by appellant was

next offered as exhibit "K" (p. 81). Mr. Faulkner,

counsel for appellant, again made the same objec-

tion, and further said,
'

' The pleadings show we dis-

claim any interest in it" (Rec. 81). We then proved

the alleged cloud on this admitted title of appellant,

viz., the guardian's sale and deed, and appellant on

this shovdng should have had a decree.



It is admitted on the pleadings that the Pacific

Lode was located by W. R. Hani an, October 24, 1907.

Appellant proved by the sworn statement of James

L. Freeman, general manager of the defendant com-

pany, which statement was made in its behalf, that

W. R. Hanlan, prior to February 12, 1913, conveyed

an undivided half interest therein to John Tuppela,

and that on February 12, 1913, appellee bought of

Hanlan his remaining half interest and became a co-

owner with the appellant. (Rec. 115, 116 and 552,

553.)

There was not a syllable of evidence by appellee to

meet this proof. Appellant contended that the

guardian sale of his interest in the Pacific was void,

and asked in his requests for findings and instruc-

tions a decree accordingly.

5. We challenge the statement of counsel on page

11 of their brief that at the time of the guardian's

sale, the Over the Hill and Rising Sun claims were

of purely speculative and uncertain value. Inde-

terminate and more or less speculative, we grant, but

they were then and are now of large value. (Testi-

mony of Stewart, pp. 250-252,) Mr. Stewart's ex-

amination of the mine was made in July, 1919. He

stated (p. 256) that if the ore body then being

worked in Over the Hill persisted in its upward

course, it would pass into the Rising Sun. Defend-

ant's Exhibit 5 shows that by November 12, 1919,

defendant had stoped out the ore to the line of the

Rising Sun. Since that date, according to informa-

tion and belief, as shown in the application for in-

junction, they are stoping the ore from the Rising

Sun on this chute.



Mr. Bradley, called by appellee, on cross-examina-

tion (pp. 454-455) stated in effect that if there were

outcrops on said claim, as testified to by Baker and

Tnppeln, the claims would have been considered

valuable in 1915.

6. On page 17 of the brief it is stated that the de-

fense of laches was interposed to both the Over the

Hill and Rising Sun, and cites paragraphs VI and

VII of the answer. A reference to these paragraphs

shows counsel to be in error—the Rising Sun is not

mentioned.

7. Appellee claims that Mill's telegram to one

August Nikula at Astoria, Ore. (Defendant's Ex-

hibit 2) was notice to appellant. But there was no

proof whatever to connect this man Nikula with ap-

pellant, or to show that the contents of that tele-

gram were ever communicated to him. On January

12, 1918, Mills testified, he wrote a letter to appel-

lant to the care of Nikula at Astorie, Ore., telling

him of the sale to the defendant (Rec. 599). But

there is no proof that that was appellant's address or

that he received the letter. This, however, is, we

think, of no importance one way or the other, because

all development work done by appellee had been com-

pleted nine months earlier.

8. On pages 95, 96 of the brief, counsel allege that

our statement that Hanlan did not sue appellee for

a half interest in the Over the Hill is not supported

by the record. Surely counsel did not examine the

citation to the record made by us, nor examine the

record for themselves. On page 117 of the Record,

Mr. Faulkner, one of the appellee's counsel, was

sworn and asked

:



'*Q. Did you represent the Chiehagoff Mining

Cq., in the case of W. R. Hanlan against the

Chiehagoff Mining Company?
''A. I did.

"Q. I will ask you if the Pacific Lode Claim

involved in that case, over which Mr. Hanlan
was suing, is the same Pacific Lode Claim in-

volved in this case ?

''A. I think it is."

Hanlan testified that he was suing for an undi-

vided half interest in the Pacific in that case. (Rec.

294, 297.)

The portions of the answer introduced in evidence

show that it was the Pacific that was the subject mat-

ter of the suit. (Rec. 552, 553.) Mr. Faulkner,

counsel for appellee, knows that to be a fact, and that

the Over the Hill was never involved in that case, as

well as the Judge of the lower court, who gives the

contrary as the sole reason for accepting as true the

manifestly perjured testimony of Hanlan.

9. Counsel for appellee on page 97 of their brief

state that it was conceded that appellant owned a

half interest in the Rising Sun, and attempts to de-

fend the decree of the Court below refusing to ad-

judge us that half interest. We must confess to a

total inability to understand, much less appreciate,

their argument. Appellant, it is true, only sued for

an undivided half interest. Appellee alleged the

ownership of the whole claim and admitted it had ex-

cluded appellant from possession. The undisputed

proofs show that the claim was located by appellant

in his own name and for his sole use, and the Court



so found. Appellant testified that in March, 1913,

after Hanlan had conveyed his half interest in the

Over the Hill, Pacific, and Golden West to appellee,

and without right included in the deed a half inter-

est in, the Rising Sun also, he and the Chichagoff

Mining Co., through Freeburn, agreed thereafter to

own and hold the four claims as equal co-owners, the

company paying Hanlan 's part of the assessment

w^ork for the preceding year. (Rec. 148, 149.)

Freeburn nowhere denied this.

The only title of any kind attempted to be proved

by the appellee to the Rising Sun, was the guardian's

deed to an undivided half interest.

Now, if the Trial Court had found the facts as tes-

tified to by the appellant without contradiction, as to

the agreement of March, 1913, he must necessarily

have also found that from March, 1913, to October,

1915, at least the appellant and appellee were equal

co-owners of all four claims. But the Trial Court

ignored this evidence. He finds in effect that the

appellant is the owner of a half interest in the Rising

Sun and that appellee owns the other half interest

under the guardian's sale, validity of which in the

opinion, he says, he does not pass upon. Yet, in-

stead of decreeing appellant a half interest, as

prayed for, he dismisses the suit. Now this decree

of dismissal, in view of issues made by the pleadings

until reversed, undoubtedly bars the appellant from

asserting any claim to the Rising Sun. The absurd-

ity and injustice of the decree of the lower court on

this point is too patent to need further discussion.

10. On page 93 of their brief, counsel for appellee



state that during this period of eighteen months (the

period from the date of the recovery of appelhnit's

reason to the bringing of the suit) appellee; had at

great expense developed the mine and determined its

value. This statement is utterly at variance with

the undisputed facts. All development was com-

pleted by April, 1917, when appellee cut the Rust ore

chute. (Rec. 423.) All that appellee did during

the period referred to was to take from the Over the

Hill and appropriate $966,045.

Again, Freeburn testified that the tunnel was

driven (and this was all the development work done)

to get waste material to fill the stopes on appellee's

own ground. (Rec. 412, 423, 441.) It was then an

economy and convenience in the working of the

Golden Gate and Temby ore chutes.

Again, J. L. Freebuni testified that the appellee

intended to drive and w^ould have driven this tunnel

whether it had gotten the guardian's deed or not.

(Rec. 437.) Three, at least, then, of the essential

elements of the estoppel plead, and found, and ap-

plied by the Trial Court are entirely lacking; first,

the possession of the guardian's deed did not induce

the appellee to drive the tunnel. Second, appellee

did not expend anything in driving the tunnel, be-

cause it needed the waste material in the mining of

the chutes in its own gi'ound. Third, the delay did

not operate to the injury of the appellee. In the

absence of these elements, to hold appellant barred

by laches is for the Court to enact a new and shorter

statute of limitation.

We do not believe it necessary to trouble the Court



8

by further enlarging this discussion. From what

we have herein and in our former brief pointed out

from the record, we think it apparent that the de-

cree of the lower Court is erroneous ; and that a great

wrong has by that decree been inflicted upon the ap-

pellant—a wrong which only this Court can, and we

believe and trust will, redress.

Respectfully submitted,

JOHN R. WINN,
J. H. COBB,

Solicitors for Appellant.


